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APPENDIX to General Conditions of the Contract 

 
 

GOALS FOR PARTICIPATION BY MINORITY BUSINESS ENTERPRISES (MBE) AND WOMEN 

BUSINESS ENTERPRISES (WBE) (EXECUTIVE ORDER 390, M.G.L. c. 7, s. 4) 

 

 

The applicable goals for minority business enterprise (MBE) and woman business 

enterprise (WBE) participation established for this Contract are as follows:  

 

MBE: ____ % of the Contract Price.    WBE: ______ % of the Contract Price. 

 
  

1. Goals 

 

The goals for minority business enterprise (MBE) and woman business enterprise (WBE) participation 

established for this Contract are as set forth above and in the Owner - Contractor Agreement.  

  

2. MBE/WBE Participation Credit   

 

A. If the Contractor is itself an MBE or a WBE, MBE/WBE participation credit shall be given in an 

amount equal to the entire Contract Price. If the Contractor is not an MBE or WBE, then MBE/WBE 

participation credit will be given for the value of the Work that is actually performed by each MBE or 

WBE subcontractor or sub-subcontractor. 

 

B. If the Contractor is a joint venture with one or more MBE/WBE joint ventures, MBE/WBE 

participation credit shall be given to the joint venture as follows: 

 

(1) If the joint venture is certified by SOMBWA as an MBE or WBE, MBE/WBE Participation 

credit shall be given in an amount equal to the entire Contract Price. 

 

(2) If the joint venture is not certified as an MBE or WBE by SOMWBA, MBE/WBE participation 

credit shall be given to the joint venture for the value of the Work that is performed by the 

MBE/WBE joint venture(s), and for the value of the Work that is actually performed by each 

MBE or WBE subcontractor or sub-subcontractor. 

 

C. If an MBE/WBE supplies, but does not install equipment or materials, MBE/WBE participation credit 

shall be given only if the MBE/WBE supplier is regularly engaged in sales of equipment or supplies 

to the construction industry from an established place of business. MBE/WBE participation credit 

shall be given the full amount of the purchase order only if the MBE/WBE supplier manufactures the 

goods or substantially alters them before resale.  Otherwise, a contractor may count toward its 

MBE/WBE goal 60 percent of the total bid price for its expenditures of its materials and supplies 

required under a contract and obtained from a MBE/WBE regular supplier. 

 

D. MBE participation credit shall be given for the work performed by MBEs only, and WBE 

participation credit shall be given for the work performed by WBEs only. MBE participation may not 

be substituted for WBE participation, nor may WBE participation be substituted for MBE 

participation. 

 



3. Establishing MBE/WBE Status. 

 

A. A minority owned business shall be considered as an MBE only if it has been certified as a minority 

business enterprise by the State Office of Minority and Women Business Assistance (“SOMWBA”). 

B. A woman owned business shall be considered as a WBE only if it has been certified as a woman 

business enterprise by SOMWBA. 

C. Certification as a disadvantaged business enterprise (“DBE”), certification as MBE/WBE by any 

agency other than SOMWBA, or submission of an application to SOMWBA for certification as an 

MBE/WBE shall not confer MBE/WBE status on a firm for the purposes of this Contract. 

 

4. Subcontracts with MBE/WBEs 

 

Within thirty (30) days after the award of this Contract, the Contractor shall (i) execute a subcontract with 

each MBE/WBE Subcontractor which has executed a Letter of Intent Approved by the Awarding Authority, 

(ii) cause its Subcontractors to execute a sub-subcontract with each MBE/WBE sub-subcontractor, and (iii) 

furnish the Awarding Authority with a signed copy of each such subcontract and sub-subcontract. 

 

5. Performance of Contract Work by MBE/WBEs 

 

A. The Contractor shall not perform with its own organization or subcontract or assign to any other firm 

work designated to be performed by any MBE/WBE in the Letters of Intent or Schedule of 

MBE/WBE Participation without the prior Approval of the Awarding Authority, nor shall any 

MBE/WBE assign or subcontract to any other firm, or permit any other firm to perform any of its 

MBE/WBE Work without the prior Approval of the Awarding Authority. Any such unapproved 

assignment, subcontracting, sub-subcontracting, or performances of MBE/WBE Work by others shall 

be a change in the MBE/WBE Work for the purposes of this Contract. THE AWARDING 

AUTHORITY WILL NOT APPLY TO THE MBE/WBE PARTICIPATION GOAL(S) ANY 

SUMS ATTRIBUTABLE TO SUCH UNAPPROVED ASSIGNMENTS, SUB-CONTRACTS, 

SUB-SUBCONTRACTS, OR PERFORMANCE OF MBE/WBE WORK BY OTHERS. 

 

B. The Contractor shall be responsible for monitoring the performance of MBE/WBE Work to ensure 

that each scheduled MBE/WBE performs its own MBE/WBE Work with its own workforce.   

 

C. The Contractor and each MBE/WBE shall provide the Awarding Authority with all information and 

documentation that the Awarding Authority determines is necessary to ascertain whether or not an 

MBE/WBE has performed its own MBE/WBE Work. At the discretion of the Awarding Authority, 

failure to submit such documentation to the Awarding Authority shall establish conclusively for the 

purpose of giving MBE/WBE participation credit under this Contract that such MBE/WBE did not 

perform such work. 

 

D. With each progress payment request submitted by the Contractor to the Awarding Authority, the 

Contractor must provide the Contractor Progress Payment Report indicating the value of payments for 

each MBE and WBE firms for that period.  

 

6. Notification of Changes in MBE/WBE Work 

 

A. If at any time during the performance of the Contract the Contractor determines or has reason to 

believe that a scheduled MBE/WBE is unable or unwilling to perform its MBE/WBE Work, or that 

there has been or will be a change in any MBE/WBE Work, or that the Contractor will be unable to 

meet the MBE/WBE participation goal(s) for this Contract for any reason, the Contractor shall 

immediately notify the Awarding Authority Contract Compliance Office in writing of such 

circumstances. 

B. Any notice of a change in MBE/WBE Work pursuant to subparagraph “A” above shall include a 

revised Schedule of MBE/WBE Participation, and additional or amended Letters of Intent and 

subcontracts, as the case may be.  



7. Actions required if there is a Reduction in MBE/WBE Participation 

 

A. In the event there is a change or reduction in any MBE/WBE Work which will result in the 

Contractor failing to meet the MBE/WBE participation goal(s) for this Contract, other than a 

reduction in MBE/WBE Work resulting from a Change Order initiated by the Awarding Authority, 

then the Contractor shall immediately undertake a diligent, good faith effort to make up the shortfall 

in MBE/WBE participation as follows: 

 

(1) The Contractor shall identify all items of the Work remaining to be performed under the 

Contract that may be made available for subcontracting to MBE/WBEs. The Contractor shall 

send a list of such items of work to the Awarding Authority, together with a list of the 

remaining items of the Work that was not made available to MBE/WBEs and the reason for not 

making such work available for subcontracting to MBE/WBEs. 

(2) The Contractor shall send written notices soliciting proposals to perform the items of the Work 

that may be made available for subcontracting to MBE/WBEs to all MBE/WBEs qualified to 

perform such work. The Contractor shall advise the Awarding Authority of (i) each MBE/WBE 

solicited, and (ii) each MBE/WBE listed in the SOMWBA directory under the applicable trade 

category that was not solicited and the reasons therefore. The Contractor shall also advise the 

Awarding Authority of the dates notices were mailed and provide a copy of the written 

notice(s) sent. 

(3) The Contractor shall make reasonable efforts to follow up the written notices sent to 

MBE/WBEs with telephone calls or personal visits in order to determine with certainty whether 

the MBE/WBEs were interested in performing the work. Phone logs or other documentation 

must be submitted to the Awarding Authority evidencing this effort. 

(4) The Contractor shall make reasonable efforts to assist MBE/WBEs that need assistance in 

obtaining insurance, bonds, or lines of credit in order to perform work under the Contract, and 

shall provide the Awarding Authority with evidence that such efforts were made. 

(5) The Contractor shall provide the Awarding Authority with a statement of the response received 

from each MBE/WBE solicited, including the reason for rejecting any MBE/WBE who 

submitted a proposal. 

(6) The Contractor shall take any additional measures reasonably requested by the Awarding 

Authority to meet the MBE/WBE participation goal(s) established for this Contract, including, 

without limitation, placing advertisements in appropriate media and trade association 

publications announcing the Contractor's interest in obtaining proposals from MBE/WBEs, 

and/or sending written notification to MBE/WBE economic development assistance agencies, 

trade groups and other organizations notifying them of the project and of the work available to 

be subcontracted by the Contractor to MBE/WBEs.  

 

B. If the Contractor is unable to meet the MBE/WBE participation goals for this Contract after 

complying fully with each of the requirements of paragraph “A” above, and the Contractor is 

otherwise in full compliance with the terms of this Article, the Awarding Authority may reduce the 

MBE/WBE participation goals for this Contract to the extent that such goals cannot be achieved.  

 

8. Suspension of Payment and/or Performance for Noncompliance. 

 

A. If at any time during the performance of this Contract, the Awarding Authority determines or has 

reason to believe that (1) there has been a change or reduction in any MBE/WBE Work which will 

result in the Contractor failing to meet the MBE/WBE participation goal(s) for this Contract, other 

than a reduction in MBE/WBE Work resulting from a change in the Contract work ordered by the 

Awarding Authority, and (2) the Contractor has failed to comply fully with all of the terms and 

conditions of paragraphs 1 through 7 above, the Awarding Authority may: 

 

(1) Suspend payment to the Contractor of an amount equal to the value of the work which was to 

have been performed by an MBE/WBE pursuant to the Contractor’s Schedule of MBE/WBE 



Participation but which was not so performed, in order to ensure that sufficient Contract funds 

will be available if liquidated damages are assessed pursuant to paragraph 9, and/or  

(2)  Suspend the Contractor's performance of this Contract in whole or in part. 

 

B. The Awarding Authority shall give the Contractor prompt written notice of any action taken pursuant 

to paragraph A above and shall give the Contractor and any other interested party, including any 

MBE/WBEs, an opportunity to present evidence to the Awarding Authority that the Contractor is in 

compliance with the requirements of this Article, or that there is some justifiable reason for waiving 

the requirements of this Article in whole or in part. The Awarding Authority may invite SOMWBA to 

participate in any proceedings undertaken pursuant to this paragraph. 

 

C. Upon a showing that the Contractor is in full compliance with the requirements of this Article, or that 

the Contractor has met or will meet the MBE/WBE participation goals for this Contract, the 

Awarding Authority shall release any funds withheld pursuant to clause A (1) above, and lift any 

suspension of the Contractor’s performance under clause A (2) above.  

 

9. Liquidated Damages; Termination 

 

A. If payment by the Awarding Authority or performance by the Contractor is suspended by the 

Awarding Authority as provided in paragraph 8 above, the Awarding Authority shall have the 

following rights and remedies if the Contractor thereafter fails to take all action necessary to bring the 

Contractor into full compliance with the requirements of this Article, or if full compliance is no 

longer possible because the default of the Contractor is no longer susceptible to cure, if the Contractor 

fails to take such other action as may be required by the Awarding Authority to meet the MBE/WBE 

participation goals set forth in this Contract:  

 

(1) The Awarding Authority may terminate this Contract, and/or  

(2) The Awarding Authority may retain from final payment to the Contractor, as liquidated 

damages, an amount equal to the difference between:  

 

(a) The total of the MBE/WBE participation goals set forth in this Contract, and; 

(b) The amount of MBE/WBE participation credit earned by the Contractor for MBE/WBE 

Work performed under this Contract as determined by the Awarding Authority, the parties 

agreeing that the damages for failure to meet the MBE/WBE participation goals are 

difficult to determine and that the foregoing amount to be retained by the Awarding 

Authority represents the parties’ best estimate of such damages.  Any liquidated damages 

will be assessed separately for MBE and WBE participation. 

 

B. Before exercising its rights and remedies hereunder, the Awarding Authority may give the Contractor 

and any other interested party another opportunity to present evidence to the Awarding Authority that 

the Contractor is in compliance with the requirements of this Article or that there is some justifiable 

reason for waiving the requirements of this Article in whole or in part. The Awarding Authority may 

invite SOMWBA to participate in any proceedings undertaken hereunder. 

 

10.  Reporting Requirements 

The Contractor shall submit to the Awarding Authority all information or documentation that is necessary 

in the judgment of the Awarding Authority to ascertain whether or not the Contractor has complied with 

any of the provisions of this Article.  

 

11.  Awarding Authority’s Right to Waive Provisions of this Article in Whole or In Part 

The Awarding Authority reserves the right to waive any provision or requirement of this Article if the 

Awarding Authority determines that such waiver is justified and in the public interest. No such waiver shall 

be effective unless in writing and signed by a representative of the Awarding Authority's Affirmative 

Marketing Construction Officer (AMCO) or the office of its General Counsel. No other action or inaction 

by the Awarding Authority shall be construed as a waiver of any provision of this Article. 


